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competing provider and owners of apartmer.t

complexes appealed. The Court of Appeals,
Hamilton, Circuit Judge, held that: (l) por­
tion of preliminary injunction prohibiting
owners and property management company
from communicating to their tenants anv
preferences for television cable providers op­
erated as prior restraint of speech in viola­

tion of First Amendment and. therefore.
would be stricken, and (2) provider was entI­
tled to preliminary injunction.

Affirmed a~ modified.

1. Telecommunications <&:=>449.10(2)

Preliminary injunction enjoining cab;e

television provider and owners of four resi­
dential apartment complexes from operating
under exclusive cable provider agreement.",
properly applied to all four apartment corn,

plexes, despite fact that three of the com­
plexes were not named in complaint brought

by competing cable provider; the same com·
pany managed all four apartment complexes.

exclusive cable television provider ai"rree­
ments applied to all four complexes, presi­
dent and part ovmer of company which man­

aged complexes was also general partner in

the four partnerships which owned the com·
plexes and president and part owner of man­
agement company had notice of and attended
preliminary injunction hearing. Fed,Rules
Civ.Proc,Rule 651d), 28 U,S,CA

2. Telecommunications <&:=>449.10(2)

Cable television provider was entitled UJ

preliminary injunction prohibiting competing
provider and owners of residential apartme!1t
complexes from operating under exclusi\'1'
cable provider a~rreernents: provider's mone,
tar): damages could not be calculated due t,

a la carte hasls on which provider offen','
,'ah\p selVi,'es to each tenant, injunction ,li
!"Wl'il \){)tb ,';11>1,' providers to ("lIllpe!I' I'

"fWI! ;nark,,! or: ,'qual terms for lt allll\l"'ll
cornpptinl[ pronder to an-ange nonexc!thl\"

agrpenH:,nts with owners of apartment ,'om
p]f'WS, lH'O\-id,'r '1;\(1 strong likelihoud oj'"

"1'1'ibll",' ')II lt~ c'onH'rsion cbuill bp':;\I:-,

"IjUq'llll'1l1 ('nn~l'rl"i~ll[ cable di"triiHltiOl; "
"'lll, ,,'.11\\,\, l'l'l>\,,\cor ,nstall,,1! ,II ""1111"1,""

,illl 'I": 'jllltli:\ ,I' ;1 ti"wre C;1l as tl' 11l']'1IIL'

'-,111,'1'.' :111,1 I .. ':';,,1' \1\' allll\\'inl' ,"linpl'r:'

to use this equIpment. 0\\-:-,';1'5 seemingly con­

verted provider's propel-r.:, and public inter­

est favored granting inJ'JT1ction because it
would stabilize deliver): I):' cable services.

:t Federal Courts <&:=>815

Court of Appeals re\l~WS award of pre­
liminary injunctive relief f"r abuse of discre­
tion.

4. Injunction <>138.9

Generally, ilTeparab> Il1Jury required
for preliminary mjunetior: is suffered when

monetary damages are cL'ficult to ascertain
or are ;nadequa~e.

:J, Injunction <>138,6

Vv"hen record indicates that plaintiffs
loss is matter of simple mathematical calcula­
tion, plaintiff fails to es~ablish irreparable

mjury :01' preliminar)' ir.JUnction purposes.

6. Injunction <>138.6

\Vhen failure to grant preliminary relief
creates possibility of permanent loss of cus­
tomers tD competitor or loss of goodwill,
lITeparable injury prong ;s satisfied,

7. Federal Courts <&:=>862

Court of Appeals reviews finding of ir­
reparable harm required for preliminary in­
junction under clearly en-oneous standard,

8, Constitutional Law <>90.10)

Injunctions against pure e::-..'pressions of
opinion infringe upon exercise of First
Amendment rig!:.'s, T,:,S.CA, Const.Amend.
1.

9, Con~titutional Law <>90.1(1)

Injunction <>163( l.i

1'1';':,,)]' ,,1' j!"c'lin,inar: \:1junction prohib­
ltin:! " .... ','!> l>:' ""sldentL :lpartment com­
lJlc';"p~ :'I\d pn)I,~,·t\· mw'c,:zement compan)'

from I:'\nres"inl: nre:ere:,cps for television
call11' pl" '\lders . , tenan~ ,,:' apartment com­
pi1'\('s>l'r:lkd,; prior ,·,::,"-traint or' speech
I:: \ lilLI', "~I I ,r' T :"~: ~'vnt';', j:1H'nt; hlm'ever,

:11" in:':: ;',i:\ 1\1 [':,,1 re'".,"l' dissolution of
"l1',:l'i' ,:!c",illl: l\i', "aU --' '.1]'!y vaC:ltmI\ ,,1'
,l!','f'll(l.' _ 1111,-tjl" !' ~',- 11 .. :jl'tl()n 1·.~.( 1 ...'\
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10. Fixtures <91

Under Virginia law, determining wheth­
er particular chattel becomes fIxture or re­
mains personalty involves weighing of three
factors which are the degree of permanency
with which chattels are annexed to realty,
adaptation of chattels to use or purpose to
which realty is devoted and intention of O\V11­
er of chattels UJ make them a permanent
accession to the property; of these factors,
intention of party making annexation is the
paramount and ccmtrolling consideration and
method or extent uf annexation carrie;; little
weight except insofar as it relates to nature
of article, use to which it is applied and other
attending circumstances as indicated in in­
tention of party making annexation.

11. Fixtures ~5

In determining whether particular chat­
tel becomes future or remains personalty
under Virginia law, court must determine
whether chattel is essential to purpose for
which building is used or occupied.

ARGUED: Deborah Colleen Costlow,
Winston & Strawn, Washington, DC, for ap­
pellants. John Douglas McKay, Barrick &
McKay, Charlottesville; VA, for appellee.
ON BRIEF: Thomas C. Power, Winston &
Stra\V11, Washington, DC, for appellants.
Franklyn F. Bergland, David C. Wagoner,
Barrick & McKay, Charlottesville, VA; Phil­
ip J. Kantor, Bienstock & Clark, Miami. FL;
Randall D. Fisher. John B, Glicksman.
Adelphia Cable Communications, Couder­
sport, PA, for appellee.

Before WILKINSON, HAMILTON and
:vIICHAEL, Circuit Judges.

Affirnwd as modi:ied by published opinion,
Judge HAJI,lILTOl\ \\Tote the opinion, 1I1

which Judge WILKIl\SON and Judge
\IICHAEL ,joined

OPL\IOf'i

HAMILTON, Cirellit Judge

This apneal challenges the propriety of a
veliminary mjunction which prohibits the
AtJpellantE-a cable television provider and
:·,ur reside:1tial apartment complexes-from
(·perating u:1der cable provider agreemenLs
t the exc:L:sion of a competing cable provid­
,~-Multi-Channel TV Cable Co.. d/b/a
,;'Ielphia ('able Communications (Adelphia),!
Fit, tLe reCGons stated herein, we affIrm thE'
\. :'elimmar: injunction as modified

Adelphia and CQC are competing cable
television providers in Charlottes\ille, Virgi­
:--,:3. In 1981. Adelphia installed a cable dis­
tribution system in three multi-d\\'elling units
'.1DUs) in Charlottes\ille at the request of

tr.e MDU o\'oTlers,2 Adelphia installed these
s::stems at itE own e).,1Jense. These distribu­
t:on systems, known as "horne run" systems,
allowed Adelphia to provide cable television
senice to those indi\idual tenants desiring
s.lch service, The home nm system elimi­
nated the previous "bulk sen'ice" in which
tne landlords subscribed tD the cable televi­
SlOn services in bulk, paid Adelphia one
monthly fee, and provided cable television as
part of its lease obligations tD the tenanLs.
_\f~er installation of the home run system,
,:"h tenant \\ithin the :VIDC's had the capaci-

to negotiate indi\idual contracts \\ith
Adelphia for the prOvision of cable television,
v1thout any involvement by the MDU owners

.' the landlord, Adelphia maintained its
'~ne run s\'stems at t\-.esl' :YIDT'" at its 0\\11

, en"",

::1 1990, Adelphia inst.alleo its horne run
-tern in ar.other MDT' in Cr.arlottesville,
~mna TfC~;ace l'n:ib' the pri',r installa­
~, t~1f' 1: "',Illation ~ .. Fi\":l1,!1~' T,'rral'C' \\'a"

: )",'-\\'1:', 'l'('J'-'c;, ::'t':lmng . ;':It Aoelphia

'-'aIled t::"" ~ystem :iunng constr'Jction of
, :-'lDl'\ctelphia'1stalled its system at
:'f"IUE'~' i' Beacr,r !',nstnJetl"n \ '(),' th\'

1. fhe: AI'I'clLtIlh ::kl',d,' Ch~lIl()\tl's\JiIc: <)",Ji'I\
('"hle- OpC'~\II\lF, I" '('(lei ·\ko\'a Re,'!'t' ,\\hl

\LULigCllh'tlt (u I ·\l~,na) Rl\~llll1~l P~ll·tl1\": "!UP

; Rl\<I:UL\ 1\1 ), F(llll::,til1 l.ourl Lllllllcd 11;l:l:1l'[

11;p j:IJlll1'.;1111 Cllll:-l Jllhl'l A Sl.·!n... <th. J :H'1

:\1 :\ \~;l\\;dl '\i l Sttl~I:'l_ R.I\Jl(-'l

\. ',[. \ \ :. r ~'
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general contractor in charge of building 1<,
vanna Terrace, who served as agent for tr,1
MDU owner, Rivanna Pa., for purposes ,,:'
procuring cable television equipment. AJ
though a subcontractor actually installed tr,i~

v,'iring v.'ithin the walls, Adelphia provided
the v,'iring free of charge. Follov,'ing tr.1.
installation, Rivanna Pa. allowed Adelphia :',
enter the complex and install its wall plate,
and other equipment necessary to complet,'
the home run system and thereby provid,'
cable service to tenants. Adelphia installt' i
this equipment and subsequently maintain f':

the entire cable system at its own expen:·'f
In the summer of 1993, Adelphia began offer
ing cable service to the tenants \\rithin t~"

four MDUs on an a La carte basis, The a,,'
carte service allowed each tenant to custerr·
ize the package of cable program servict' ~
that he or she received.

In November 1993, the property manager
for these four MDUs, Alcova, executed atl
exclusive cable television provider agreement
v.'ith CQC. This agreement gave CQC tho
exclusive right to provide cable televisio'l
services to the tenants v.'ithin the four
MDUs. The agreement allowed CQC to in·
stall its cable distribution equipment at the
MDUs and provided that "[t]itle to and in the
Equipment shall, at all times, remain \Vit!",
[CQC] , .. , and no portion of the Equipmert
will be deemed a fixture of the Properties
notv.ithstanding any affixation to the Prope,'·
ties." (J.A. 408). The agreement also pI' ­
vided that CQC would pay Alcova a "consu­
tant fee" in exchange for "advice in conne,­
tion v,rith establishing and maintaining opt>
mal service at your units." (J.A. 406). T\"
"consultant fee" equalled twelve percent ,j'

CQC's cable "ervice revenues from the te'
ant.s within each MDt). Alcova signed til
written agreement as "agent" for the Mr
owners, and the writing identified the ri~dc',

and ()bligati"n~ of the MDU O\\T"T~. ratt
than Akova,

After executing this agreement. CQC I
gan installing its cable distribution system
the four \1DU~ CQC's cabl,' distJibut:

3. Wlwrl AdclphIC" c'tl1i,lllVl'l'S L(lIlc1\l,'!cd "
tllll' :nspcctiun o! it:--. c11Slributil.Hl ", ...h'Ill ~I'

i\llll :-., dlC\ ~_li""'l'I'\t'I,'d that till' l'~l,-:l()l.:k" i"J,

dl'-;{I-:butH1Il t·'\)'\.L'·~ h'ld bt'cn cut ,~::l1 the
IL\I;I..';" (,1 .'dl[l-l'~ (',t Ill,' hlY\C:--' \\','1', ~'~l"'dll!'

s~sten, uses a microwave transmitter tu
transmlt its signal from a central transmit­
tmg location to its subscribers, who receive
the signal via special microwave antenna..s.
Providing service to the MDUs under CQC's
system requires both a central reception an­
tenna at each MDL.:, as well as a cable distri­
bution system, such as that installed by
Adelphia, to carry the signal from the central
reception point to each subscriber's telev!­
slon. Thus, to install the distribution system.
CQC erected its microwave antennas at each
MD C and connected the antenna to Adelp­
hia's existing distribution system leading t.o
the indivridual apartments,3

CQC's actions abruptly terminated Adelp­
hia's service to lts subscribers v.'ithin the
MDUs \\ithout the prior consent of either the
tenant.." or Adelphia Thereafter, Adelphia
filed suit in the United States District Court
for the Western District of Virginia. The
complaint named CQC, Alcova, and Rivanna
Pa. as defendants and alleged various claims,
including: interference v.'ith an easement or
irrevocable license', conversion qf Adelphia's
cable distribution system; tortious interfer­
ence with Adelphia's contractual relation­
ships; common law and statutory conspiracy;
and a violation of the Virginia Residential
Landlord and Tenant Act, Va.Code Ann.
,,; .55-248.2, et seq The complaint did not
name the other three MDUs or their owners

On December 3. 1993, Adelphia filed a
motion requesting a preliminary injunction to
prohibit the named defendant.'i from operat·
mg under the exclusive prO\ider agreement
and tD allow Adelphia to continue providing
,~able service to rhe MDl' :enants pemlirH!
',he litig-ation. On December -:, 199:3, Adelp­
tlia "ened an amended notice of hearing 'Ill

its motilill for preliminary i:Jjunetion, In this
'l l ltieE', .\delphia ::-:licated tt~:l' 't intended r"
:11'1\'" f ,': a prelir:lin:u'y \tlJunction agamst
Rivann:l Terrace, :l~ well as ti~p other Ihn>!'
\1IH'~.ll1der the common :clanagement Ill'
'\!c')\';j

-.,ldc ::;~, boxcs AJ.l.:l;)hla'~ Labk" !lad hl..:C' I I \\It ,I:

~;1l' ,·,,·;':ll'l'tor..... P:" L'.lblc'-, t1'1::; ',hl' distnhtlt
t'o< I\~'" ,_,.IJint; int, . ~jl' IIldi\ 11.i:.1.\1 ,qL\rtllH'III:~ !
tH:l'L : ('l1hn'Cd a:~,~ ,lhtTtt'~: .:-.(' l.Ul.'" llu\r."_

\','111":' ::,11...1 lH.'l.'[l ;' .. I,l'd hl":lL \,klphl~t IHI\['
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On December 15, 1993, a magistrate judge
conducted a hearing on Adelphia's motion for
preliminary relief with the consent of the
parties. 28 U.S.C. § 636(c). John A
Schwab. Jr., the president and part owner of
Alcova and a general partner in the four
partnerships owning the four MDUs, attend­
ed the hearing and testified on behalf of the
Appellants. At the conclusion of this hear­
ing, the magistrate judge concluded that pre­
liminary relief was appropriate. In reaching
this conclusion, the magistrate judge found
that, under the facts as currently developed,
Adelphia established a strong likelihood of
;ucceeding on the merits of some of iLe.;
,-laims, reasoning that (1) the "consultant
fee" under the exclusive provider agreement
amounted to an illegal kickback in violation
of the Virginia Landlord Tenant Act; (2) the
exclusive provider agreement and the subse­
quent interruption of Adelphia's service to
the tenants of the MD'Cs amounted to tor­
tious interference with Adelphia's contractua:
relations; (3) CQC's use of Adelphia's distn­
bution system within the MDUs constituted
l'IJnversion of Adelphia's equipment; and (4)

the Appellants' actions supported a claim for
both statutory and common lav,: conspiracy.
With respect to the tortious interference
daim, the magistrate judge opined that, by
allowing Adelphia to negDtiate cable service
contracts directly with the individual tenants
of the MDUs, the MDU mvners "gave
lAdelphia] a business eXllectancy \vi.th those
U~nants'· for the duration of the tenants' leas­
f'S at the respective MDVs. (J.A. 335).

The magistrate judge also found that,
without a preliminary injunction, Adelphia
would suffer irreparable harm. The magis­
t rate judge reasoned that. \\ithout the pre
Ilminary injunction, "the damages suffered
hy [Adelphia] are incapable of calculation. not
simply difficult to calculate, because the ser­
\we to customers vaned," .J,A, :),'Im, In
"tl}('r words. bpcause t\.delphia allowed each
\enant to fashIOn thp '.\Ill' (,1' cablp sPlyice
desired. iJ. () /0 ('Ort!' sel",'I(,,', t.he magis
tratp judge found t.hat ..... d(,jpllla·s damage's
\\ould \ lP 1l1l'alclllahl,' I\< 'l';\\\o'" "tfWl'l' i;-; no

I', ay of deternllning- \\-)1:1; '1ll'tIil sl'n-it!'" \\'ill

satisfy the appetite of any particular sub­
scriber whose appetite even may change dur­
ing the subscription period." [d. The mag­
istrate judge also found that Adelphia would
suffer a loss of goodwill from its customers
absent the preliminary injunction.

The magistrate judge then concluded that
the potential irreparable harm to Adelphia
outweighed the harm to the Appellants re­
sulting from the preliminary relief. The
magistrate judge reasoned that, by only pre­
venting the Appellants from operating under
the exclusive provider agreements, the pre­
liminary injunction allowed CQC and Adel­
phia to compete for tenants \vithin the MDUs
on equal terms. Finally, the magistrate
judge found that the public interest favored
granting a preliminary injunction since the
injunction would "stabilize" the delivery of
cable semces. (J.A. 382)

On December 16, 1993, the magistrate
judge entered a preliminary injunction condi­
tioned un Adelphia's payment of a $20,000
bond. The preliminary injunction prohibited
the Appellants from operating under the ex­
clusive provider agreements and prohibited
the MDU o\vners or Alcova from expressing
any preference for cable providers to the
MDl' tenants. The preliminary injunction
also allowed Adelphia to reconnect its cable
service to those tenants whose leases had not
ex-pired by December 1:3, 1993 and who de­
sired reconnection, Finall:" the preliminary
injunc'jon provided t.hat. if some tenants
v.ishec: to receive cable servIces from CQC,
CQC could not utilize "any equipment, wiring
or hardware belonging to or claimed to be
the property of [AdelphJa]·',J.A, :)8.'))

Tb .~ppdJant" filed :, tinwh- n,'tIc!' of
appea,

II

II j Th\' Appellant" fir,r t'aiO',~ ,;e\'eral
pre:'atOJ'Y' challenges. Ilnly une 01' \\-hlCh war­
rant" discussion. Specifically-. the Appellants
clai:t thp preliminary In.iw1l't1oll is ill\alid
hee:l.:>(' It applie,; to Mnl' '\\'1I1'],s n(,' !':lT1wc!

in _-\,:,-lphi~j'< l'onlplai!lt.-l Ht'l'~lL~e t!>, tOi:!!)

~lf-T'-'CJlll'111".1 I
P .i. I III ,. ()\ I rIl.l ~ I ~

I' ! lilt',! l \l !\ i

\\ ~ )( l, j '" I•.F I ~\ I~'

III ,l,\ll tl(

k., ::!-I [r,l,

'Lt . [q

·\dciJ)I: 1.\

'-\' \1111 I ~ , , I
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plaint only named Hivanna Terrace, it..'i own·
ers and Alcova, but not the other three
MDUs or their owners, the Appellants con­
clude that the preliminary injunction must be
vacatRd as to the other three MDU owners.
We disagree.

Fed.R.Civ.P. 65(d) provides that an injunc­
tion shall be binding upon "the parties to the
action, their officers, agents " and upon
those persons in active concert or partie·
ipation with them who receive actual notice
of the order In the present case, thf:
record contains sufficient evidence ti) suggest
that the other three MDU owners acted in
"active concert or participation with" Alcova
and Rivanna Pa. For example, Alcova man­
aged all four MDUs affectRd by the prelimi­
nary injunction and the exclusive provider
agreement applied to all four MDUs. More­
over. the record indicates that the president
and part. owner of Alcova, John A. Schwab,
Jr., is also a general partner in the four
partnerships which own the four MDUs.
(J.A. 177-78). Such evidence suggests that
all four MDU owners and Alcova acted in
"active concert" in arranging the exclusive
provider agreement..'i with CQC. This, cou­
pled 'Nith the fact that John A. Schwab had
notice of, and attended the preliminary in­
junction hearing, compels us to conclude that,
under Rule 65(d), the preliminary injunction
properly applies to all four MDUs and their
O\vners.

III

[2] The Appellants next launch a frontal
assault on the award of preliminary relief.
Specifically, the Appellants claim that the
magistrate judge erred in finding that' 11
Adelphia would suffer irreparable harm ah·
sent a preliminary injunction; (2) Adelphia':­
irreparable harm absent the prelimlnary,Il­
junction outweighed the harm to I :" Appel
lanb Lf thf' inJ\.lllction wen" I[ra:::,',1; I:;

Adelphw had :I strong likelihood ': "lll'Ce,,­
on the merits; and (4) the publll' mIen'."
favored gTanting I,he preliminary ·ll.I,l!lI'tWI
Because of thf's,' erroneous findmg:-. i hi' AI'

pellants conc!lld,' that the preiirmn;!'" In]llii.

Uon cannot with"und scrlltin\. \\', '';;1>';1''''

and dis,",lss fllll' n'aSII!1" \"ill: 1'<'''1'' '" ,';1,'

arg-ul1H'!ll sepal';ll.,j\

A

[3] The requirements for granting pre­
liminal)' relief are well known. In Direx
IsreaL Ltd-v. Breakthrough Medical Corp..
952 F.2d 802, 811 (4th Cir.1991), we outlined
the precise analytical framework which
courts must employ in detennining whether
to grant preliminary relief. First, the party
requesting preliminary relief must make a
'clear showing" that he will suffer irrepara­
ble ham: if the court denies his request, Id.
at"12·-n Second, if the party establishes
LITeparable harm, "the next step then for the
court to take is to balance the likelihood of
LITeparable harm to the plaintiff from the
failure ttl grant interim relief against the
likelihood of harm to the defendant from the
grant of such relief." D7rex IsraeL 952 F.2d
at 812, Third, if the balance tips decidedly in
favor of the party requesting preliminary
relief. "a preliminary injunction 'Will be grant­
ed if the plaintiff has raised questions going
to the merits so serious, substantial, difficult,
and doubtful, as tu make them fair ground
for litigation and thus more deliberate inves­
tigation." Id. at 813. However. "if the bal­
ance does not tip decidedly there must be a
strong probability of success on the merits,"
Id. Fourth, the court must evaluatR whether
the public interest favors granting prelimi­
nal)' relief. We re\iew the award of prelimi­
nary relief for an abuse of discretion. lei. at

"11

B

Appellants fIrst claim the magistrate judge
erroneously found that Adelphia would suffer
l!Teparah:e ham1 absent the preliminary in­
iunctlOn The Appeilants reason that, be­
":l11Se Adc'lphia's a\'erage rp":e,lUe from trw
:'.1tl1' \1 DL' in question prO\-;de~ an adequatf'
':hi" f.il' ,:etenninin" any 10<[ revenue froIll

"~"~I ,,\cl',;ol':e pn\\'j(!i"!' aj...'1·ee!:wnb. Adelphia
" "ulci WI: suffer i ,,OJ'cpa/obi( ~al'lTl witho',ll

" !!'elcn:inary injunction. \\'" :lisagre('

\-i : \ ;eneral\:-' "Lrrepal':1u\t' injury 1:­

'i:'f<,'-"d \'.hen munetary damage" are dllTi
i' 1. :t'",'t'tain 0)' :lrt' inadequJte" [)o ,.

I I,',' .. :',J, ~ ~':' F'_~li : il;~:), 10:r; :":0

! "-;-.: Thd:-. \\ "",:,·the :'",', >I', I indll';I:,'
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Because Adelphia adequately eSUlblished
irreparable harm, "tr.e next step then for the
court to t.<l.ke is to balance the likelihood of
ureparable harm tl; ~he plaintiff from the
failure to grant interim relief against the
likelihood of harm to the defendant from the
grant of such relief." Direx [srae~ 952 F .2d
at 812. The Appellants identify three types
)f harm re~ulting from the preliminary relief.
arguing that these ha::ns outweigh the irrep­
arable harm to Adelphia.

[8,9] The Appellants first suggest that
the part of the preliminary injunction prohib­
iting Alco\'a and the MDU owners from
"communicating to :t.s tenants any prefer­
ences of cable providers." operates as a prior
restraint of speech L'1 violation of the First
Amendment. We agree. Injunctions
against "pure expre,:sions of opinion in­
fringe upon the exercise of First Amendment
rights." Consolidation Coal Co. v. Disabled
Miners, 442 F.2d 1261, 1267 (4th Cir.), cen.
denied, 404 U.S. 911, 92 S.Ct. 228, 30
L.Ed.2d 184 (1971) The challenged portion
of the preliminary injunction in the present
case improperly "restrains [Alcova and the
MDU O'wners] from publicizing their griev­
ances" as well as their opinions. [d.

Fortunately, thi::: L'1firmity does not require
dissolution of the e!1tire injunction. Instead,
we need only vacate that portion of the in­
Junction \vhich offends the First Amendment.
Id. Accordingly, we hereby vacate that part
of the injunction prohibiting the MDU ov,tn·
ers and ..\lcova from expressing preferences
for cable prO\ider~ to the MDU tenants. By
"acating this port:nl of the preliminary in­
.'unction we also eliminate the perceived
:laml identified Ii: the Appellants.

The ADpellants :'e:>.'t suggest that the pre­
liminal':. J·t'lie". p:' i'ibiting CQ<' from enter­
mg int· ","L'~\lsiw ;,rovider agreements, de­
pril'es l'Q(' "I' pu:ential revenue. Because
the ma':':..-\rate jud.ze found the potential loss
ill' rew~...l,' \\,()uld Ll"'eparably hann Adelphia.
AppelL:::;, sugge:o: that the potential harm to
('Q<' :,' least E'c.:als Adelphia·s. We dis­
:1 ",'TI'E'. Thp prt.minary injunction allow,",
I'Q(" :lrranl',' 1,'mexc!IlSII'C agreempnts
'.Iith '<;-\]' Iwrk:" Thus. the preliminary

Contrary to Appellants' assertion, the his­
torical average of Adelphia's revenue does
not provide an adequate basis for measuring
the potential loss of revenue because Adelp­
hia only began providing a la carte service in
the summer of 1993. The relative novelty of
such service clearly makes any calculation of
Adelphia's damages "difficult to ascertain"
and, therefore. supports a finding that Adelp­
hia would suffer irreparable harm, Daniel
son, 479 F.2d at 1037. See also Blockweldl'r
Fum. COl! Seilig Mfg. Co., Inc. S60 F:.:d
189. 197 (4th Ci1'.1977) ("Irreparabilityl;
harm includes the impossibility of ascerta:n
ing 1I.Jith any accuracy the exten: of t:w
loss.") (emphasis added, citation omitted
Moreover, the threat of a permanent loss ,I'
customers and the potential loss or' goodwi::
also support a finrling of irreparable han,
Id, Tim". we' l'(lllclude that the nugistra:,
judge did not dearly elT in tiLr:ing '::.,'

Adelpllla would suffer irreparab\l,t~ar1ll :ll'

sPnt th" prpliminar~' in.iundior:

In the present case, the magistrate judge
found that Adelphia would suffer irreparable
harm absent the preliminary injunction be·
cause its monetary damages could not be
calculated due to the a /.a carte basis on
which Adelphia offered cable services to each
MDU tenant. The magistrate judge also
found that, absent the preliminary injunction.
Adelphia would be irreparably hanned by
the loss of goodwill. Our review of the rec­
ord reveals that these findings are not clearly
erroneous.

that [plaintiffs loss] is a matter of simple
mathematic calculation," a plaintiff fails to
establish irreparable injury for preliminary
injunction purposes. Graham v. Triangle
Pub., 344 F.2d 775, 776 (3d Cir.1965). How­
ever, when the failure to grant preliminary
relief creates the possibility of permanent
loss of customers to a competitor or the loss
of goodwill, the irreparable injury prong is
satisfied. Merrill Lynch, Pierce, Fenner
and Smith v. Bradley, 756 F.2d 1048. 1055
(4th Cir.1985). We review a finding of irrep­
arable harm under the clearly erroneous
standard. Rum Creek Coal Sales, Inc. v.
Caperton, 926 F.2d 353, 358 (4th Cir1991),
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injunction allows CQC and Adelphia com­
pete in an open market on equal cenns.
Accordingly, the perceived harm CQC
does not exist.

Finally, the Appellants suggest t~at, by
allowing Adelphia continued acces~ '0 the
wiring within the relevant propert:i:'c, the
preliminary injunction deprives the v')perty
owners of their inherent right to e\clude
others from their property. We bebe·.!' thi.~

perceived harm does not invalidate t fc mag
istrate judge's conclusion that the ; .-'ntia,
irreparable harm to Adelphia outwe:zr:s the
perceived harm to Appellants. Althc~zi: the
injunction may impose a minimal ~:(lDve·

nience on Appellants in the use of a v,perty
right, at best this amounts to only c. :ninor
intrusion, insignificant in comparison ~r, the
potentially irreparable harm to Adelllfua.

D

Because the balance of hanns tips d::clded­
ly in favor of Adelphia, preliminary relief is
appropriate if Adelphia "has raised qUEstions
going to the merits so serious, sub5:antial,
difficult, and doubtful, as to make the:n fair
ground for litigation and thus more deliber­
ate investigation." Direx Israel, 952 F2d at
813. We conclude that Adelphia satisfied
this requirement with respect to its c:aun for
conversion.5

The Appellants contend that they ,:..:l ;wt
convert Adelphia's cable distributior, ,c:)uip­
ment within the MDUs, reasoning \;'a: the
equipment became a fixture withir. each
MDU and, therefore, belonged to the ~mt'

owners. Because Adelphia had no leg-a; title
to this equipment. the Appellants cn:-;clude
that the convfcrsio!1 claim fails as a n:~,':er of
law. We disagree.

l10J Cnuer Virgmia law, detennining
',"nether a particular chattel becomes a fix­
',..Je or remains personalty involves the
\'.eighing of three factors. These factors are:

(1) the degree of permanency with which
the chattels are annexed to the realty; (2)
the adaptation of the chattels to the use or
purpose to WhICh the realty is devoted:
and (3) the intention of the owner of the
chattels VJ make them a permanent acces­
sion to the Ipropertyl

.~'mar ('ur!1 City of Richmond, 241 Va.
:W:l, 402 S.E.2d 3L 34 il991J (citing Danville
H'Jlding ('(li71 C Clf'7!ient. 178 Va. 223, 16
S E,2d 345,. ')49 \1 9.n»). Of these factors.
"::'.e intentiorl of the palLy making the annex·
2::on is thl' paramount and controlling con­
~;deration.·· Da nnii,. 16 S.E.2d at :)49.
1,1oreover.·the method or extent of the an­
r:2xation can-ies little weight, except insofar
<:.' they relate to the nature of the article, the
u,e to whicr; It is applied and other attending
CCTcumstances as indicated in the intention of
tr", party making the annexation," Jd.

In the present cas£::. the parties dispute
wr.ether the cable wiri!1g may be extracted
\\ithout inflicting substantial damage upon
tr.e propert:, However, because this factor
orJy serves :0 identify the intent of Adelphia
and otherv.i5e "carnes little weight," id., we
need not recr)lve trus factual dispute. The
\>:~.er two tee''' clear.l.\.;uggest that Adelphia
lc,:ended te "etain u\','nership of the equip­
IT.?nt.

[11] Under the ,econd factor, a court
m:.st determme whether "the chattel is es­
:,e:',:ial to ttlt' purpose for which the building
1- lIseo i)l' Danuille, 16
;.: r~ 2d at :>,.',: \ h tht· I,resent case, the cable

\\ ,j, ,il-,' ,j "eneral pal1ner lf1 Ihe
\ 1:1. i '.', :led all lour MDU,

... ,ontinuouslv reters Ie,
\< ! [1(.' 'IH.:r11l'.". and descntH:'.')

"C'l'lil :.,: till' OWllers. Also, lhe
\\ ".I." h~l",('J Ull the rt__'\'cnues truIn

,Uh'LTli)lll)'!S wlth;ll the MDl:,.

'I!r1~:"'ll'dttn? the MDU own

i~ ~dbk' ,.l\..~l·::'~ 1.0 their butldlIlg~

5. We al~o beltnc Ihat Adelphia was .,,, to

succeed Of! Ih ,'!cum Ihat Ihl~ exclUSIve ,. ··.Idc'!

agrl'l'nkn! vlol,I'.ed Ihe VirglIll:J Landlor,:· :na,,:
Act ]';11. ,\,.[ proscribes paHl1c'nts bv _c, pl<'
vlde!'\ Il) landlulJ, "in exchange lor gl\ .. ~ lell
ant~ aCCl'~~!U [cable] :,c!"\'ict'," ,,!.)(.1e'

l:? ~" 24S 1\.2 The exclusI\l' prOVIde' .l,:re<,
flll'[J! unde! which CQC paid the propl':~ ['.la:1
a['el' ll! Ihe MDlI, a "conSl~ltJ.nt tce. ':"It·s
this Al' L 'l ;JU;-;l' Ll~l' paynlen:.:- Wl"! e (0.' .', :1<1.,'(

to P~I\ '1 r.o I!I .. \1DlJ 0\\·1',c·.s in <'Xl". ' I',r

bl\'ITlf' l.Ul .llTc'>'- ~u the ~1Dl'~ A~ r': q·d,
Jise·lt,,,·,l. ]Ollil S,·h\\'ab. JI Ihe preSI,. .\1\,

p~lt t l)\\l~l'l <Ji ~nopen\ ;',\~HI~q!e' tIl

\~DU~ (Ab, ..

'.',~ncrsh!l

",'If"l'O\"CT.

~. '~~)\"d as d.

unsultan'

:unl cab:·
'.Teb.. elk.'
, tor all"

HCC3llSC

"~,'ccd Of', .\

" : ~ \.' ') ..., t!\ \.

~ ll",~, "l, d l

\ ~ J;' 1

'. '.\\ AdelphIa IS Ilkl,l, It:

·l,.... dc\in'J:--. \\'l' lll'ed 1:Idt

\ l'L.llllh ."on:--:.iderl'ci \1\,

'")Sj)lLl\."\ ;u1li hH'ildU--­
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distribution systems were not "placed in the
building to carry out the very purpose
for which the building[s)[were] acquired,
adopted, occupied and used." fd. In other
words, the cable distribution systems, while
beneficial to the MDUs, were not essential
for the MDUs' primary purpose, housing ten­
ants. Because the cable distribution systems
are not necessary to effectuate the MDUs'
primary purpose, the adaptation factor sug­
gests that this chattel remained personalty,
Le., belonging to Adelphia.

The third factor also favors Adelphia.
Specifically, the facts suggest that Adelphia,
the original owner of the chattels, intended to
retain ownership of that property. For ex­
ample, Adelphia either installed or provided
the interior ""iring for the distribution sys­
tem at its o\vn expense, as well as the wall
plates and other equipment necessary to
bring the system "on line." Also, since the
time of installation, Adelphia has contmuous­
ly maintained the equipment at its 0""11 ex­
pense. These factors clearly support the
finding that Adelphia intended to retam pos­
session.6

Thus, we conclude that the record, in its
current state, suggests that the equipment
comprising the cable distribution system
does not qualify as a fixture and, therefore,
does not belong to the MDU owners. Thus,
by allowing Adelphia's competitor, CQC, to
use this equipment, the MDU owners seem­
ingly converted Adelphia's property. Ac·
cordingly, under the facts as currently devel­
oped, Adelphia established a strong likeU·
hood of succeeding on its conversion claim.

E

Finally, the Appellants challenge the mag·
istrate judge's finding that the public interest
favored granting the preliminary injunction
The mahrJ.strate judge found that the public
interest favored granting a preliminan in·

6, Though not dispositive. we also find persuaslVc'
-';l1ppo11 for' this conclusion from the exclUSIve
Dr o\'lder agreement between CQC and Alcova
Thai agrt'ernent specifically noted that nOlle oi
U)(, CljUlpment could be considered a hvtllli'

,[lld Cl)C retamed title to all such eq'Jlpmen:
1llSlCllkJ al Ihe MDUs,

junction because the injunction would "stabi­
lize" the delivery of cable services. Our re­
view of the record suggests that this finding­
was not clearly erroneous.

IV

For the reasons stated herein, we affinn
the preliminary injunction as modified. The
modification reflects our decision to vacate
that part of the preliminary injunction pro
hibiting the MDU owners and Alcova from
communicating to the MDU tenants an)
preference for cable prOviders.

AFFIRMED AS MODIFIED.

UNITED STATES of America,
Plaintiff-Appellee,

v.

Edward Dane JEFFUS, Defendant­
Appellant.

No. 93-5126.

United St.1tes Court of Appeals,
Fourth Circuit.

Argued Feb. 11. 1994.

Decided April 22, 1994.

Defendant pled guilty in the United
States District Court for the Middle District
of North Carolina. N. Carlton Tilley, Jr., J.,
to drug charges, and he appealed. The
Court of Appeals, Niemeyer, Circuit Judge,
held that: (1) stop of defendant's vehicle wa~

justified, and :2) officer's conduct in having
trained dog sniff perimeter of defendant's

7. Because we base our conclusions on a record
which may be funher developed in a tnal on thL'
merits. '[w]e are quick to note that the status
unposed bv :~e preliminary injunCtIOll c, not
permanent am: doe,', not determine the uulconw
on the tntTI[S Tho"e Issues await tnal ,md lmd
Ings bv Ihe db:r:CI coun Faulkllo ,'J,lI,,'.', il
F 3d 220, '~.: \>':1 CIT J 991,)
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cox COKX~CAT%Q~S

nST TEDS, 11IC.,
Pla11lt.1ff

V8.

aBAR~LAHD WXa&L.81
Lt1BBOC¥, nle., KDRY KOLlda
ANn MaDLOCK 10UTS.EST
HAnGZKZ1f'T C:OUOIlATIOW,

D.f.1l4.Jl~.

s
S
I
J
S
S,
S
5
5
S

Uf ftZ 'ITE tllanICT COO'R'r

TQlQlMY IIJVlfCTIOIf

On April 15, 1996, eA~e on for con8idaration the Application

of COX COMMUNICATIONS WEST TEXAS, INC. (ftCox") as PLAintiff for a

Temporary Injunction upon its verified Petition after due notice to

Defendants HEARTLAND WIRELESS - LUBBOCK, INC. (Ir!n"WC") and MEDLOCK

SOUTHWEST MANAGEMENT CORPORATION, as required by law. Cox and

Defen4anta HLWC And MEDLOCK SOUTHWEST MANAGEMENT CORPORATION

appeared in parSlon and by their attorneys ot record. DefendAnt

HENRY HOLMES is deceased, and his estate was not properly noticed

of the hearing and did not formerly appear thouqh attorney Billy R.

Wolfe appccr ~ and ODseI 'W'ed the procio,-·dinqs, The courc, having

heard the ·ldenee ana arguments of CO\,ln:;el, t inc1s that Cox is

entitled to injunctive relief; that Cox ia enqaged in the
.

distribution of cable service and has a franchise to service the

City or LUbbock, Texas; that Cox purchased and initially installed

all of the drop coaxial cable and other necessary equipment for the

provision and providing of cable service to the tenants of certain

apartment complexes owned and opera~ed by MEDLOCK SOUTHWEST

Temporvy lnjuoctioll
bu&\COleabW\temp. inJ

Pll8tll
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Accordinqly, the Court

MANAGEMENT CORPORATION and other apart'Ment complexes similarly

situated; that the coaxial cable within the apartments has not

become a fixture and 1n fact re.ains the property of and belongs to

Cox; that the loss ot the drop coaxial cable system in place in the

apartment complexes will constitute irreparable harm to Cox; that

unless Defendants HLWC and MEDLUCJ( SOUTHWEST MANAGEMENT CoRPORATION

are enjoined, due to the difficulty in calculating damaqes, Cox

will suffer irreparable harm, da.age and injury for which there is

no adequate remedy at law; that injunctive relief is appropriate in

the pre_ises to place Cox in wnat the Court re.l. i8 the last

actual peaceable and uncontested status before the openinq and

tallperinq with of the lock boxes at the various apartment co.plexes

by HLWC; that Cox has stated a recognizable cause of action and

demonstrated sUfficiently that it has a probable riqht ot recovery

upon final trial on the ••rita of this matter; and that Cox i.

entitled to a Taporary Injunction, \ .s qr.anted in this Order,

consistent vith its prayer tor same and the Temporary Restraining

order heretofore issued by the Court.

hereby issues the tollowinq Ordara.

IT IS THEREFORE ORDERED, AOJU'DCEO llnd DECREED that the

Temporary Injunction requested be and i. qranted as requested with

respect to D&fen~ants HLWC and MEDLOCK SOUTHWEST MANAGEMENT

CORPORATION, and that the Clerx of this Court issue a Wr it of

Injunction, pending final hearing and aetermination of this cause,

restraining an~ enjoining said Defendants HLWC and MEDLOCK

TeGlpOW)' InJWJction
b88e\c:oxcable\temp. inj

Pale 2
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SOUTHWEST MANAGEMENT CORPORA'1'ION, alonq with their pa.rtners,

sUbsidiaries, affiliatQs, officers, aqents, represent.tives,

servants, employees, attorneys and all persons in active concert

and participation ~ith them from=

Ca) denying Cox aCQ.a8 to the ~lace I, LaPlace II and
Casa Orlando Apartments; and othar aparaent complexes
similarly situated in Lubbock, Lubbock County, Texas;

(b) interferinq with Cox'S operation and maintenance of
its drop cable sy.t.. at the LaPlace I, LaPlace II and
Cas. orlanc1o Apart.ant. and other apart1lent c01lplexes
si1lilarly situated in LUbboct, Lubbock County, Texas for
the purpose of providing cable service to the tenants;

(0) interferinq with COX' •••intenance and solicitation
of customers to its cable ••rvice at the LaPlace I,
LaPlace II and Casa Orlando Apartments and other
apartment complex.s similarly situated in LUbbock,
Lubbock County, Texas;

(d) u.inq, taaper1n9 with or ••kinq connection. to Cox's
cable televi.ion equipment and coaxial cables in Lubbock
county, Texas ~ithout a~thorizatlon from Cox;

ee) aS6istin;, aiding, abetting or conspiring with and
permittinq and acqulesclnq in the use of, ta.perinq with
and aaklnq connections to Cox's cable television
equipment and coaxial cable 1n~ Lubbock County, Texas
without authorization tram cox;

(f) intarruptinq the receipt ot Cox's cable .ervice by
any tenant who has paid tor said s~~vi~. directly to Cox
in Lubbock county, Taxas; ,

(q) imposlnq a penalty of any kind upon any tenant Who
was required to switch from receiving Cox's cable service
to HLWC's service, ·who desires to switch back to the
receiving of Cox's cable service;

(h) allowinq any other provider of cable service,
includinq but not 11~ited to KLWC, other franchise cable
operators, KATV Companies and HLWC itself to utilize,
tamper with O~ disconnect cox's drop cable system at the
LaPlace I, LaPlace II and Casa Orlando Apartments.

IT IS FURTHER ORDERED that Plainti!f must, prior to the

Te~ mjU4ction
bua\co~cabie\&eql. inj

Pale 3
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issuance of SUCh TQaporary Injunction, tile with the Clerk of this

Court a goed and sUfficient Sand contorminq thereto and condition

accordinq to law and approved by the Clerk in the ••ount ot FrYE

THOUSAND DOLLARS ($5,000.00).

IT IS PURTKEa ORDERED that trial on the De~it8 of this action

is ~et for ....J u ~(,.Y" 'i do , 1996, at '0 {c o'clOCk ~
IT , c--r-

11. !,- "'- Tl....::.... c. .:. ..~~,l J'.1., ~:.r c. \..e ..: !Lt" ~

on the filinq &nd approval of the Bond described above, the

Clerk of this Court 1. directed to issue teaporary injunction that

contorms with this order and all 189a1 r.quir~nta.

SIGNEO this ~~~ay of April, 1996.

T~ fDjl&lKtioa
bue\<:o~c:."'.\~. iSlj



MACKEY K. HANCOCK
DISTRICT JuDGE

STAn Of TEXAS
88TH JuoIaAl DtsTRIcT Of' TEXAS

ILUlIlIOCK COUNTY COU!ITHOU&E - THIlIo FlOOllI
P.O. Box 10536

LlJlI8OClC.. ,TEXAS 79408
(806l 767-1019

April 19, 1996

0£81 PETTIEi
QmclAl COU!IT REPoRTER

Mr. Philip J. Kantor
Bienstock & Clark
First Union Financial Center
200 S. Biscayne Boulevard, Suite 3160
Miami, F133131-11oo

Mr. Robert W. St. Clair
Harding, ~s, Farg~n & Booth
University Plaza Building
1901 University, Suite 500
P.O. Box 5950
Lubbock, Tex~ 79408

Mr. Roger P. Furey
Arter & Hadden
1801 K Street, N.W., Suite 400K
VV~rumgton,D.C.2~

Mr. Jack P. Martin
Law Offices of Jack P. Martin
2508 Auburn
Lubbock, Tex~ 79408

Re: Cause No. 96-555,303; Cox Communications West Texas, Inc. ys. Heartland
VVireless-Lubbock, Inc. and Medlock Southwest Manaeement Corporation.

Dear Counsel:

First let me say that I appreciate all the effort that went into the preparation of the trial
briefs. I found that the materials provided definitely ~sisted the Court in arriving at its decision.

The Court is going to issue the temporary injunction on behalf of Cox Communications.
The injunction will issue to place Cox Communication in what the Court feels is the l~t actual
peaceable, uncontested status. The Court is of the opinion that said status w~ that of the parties
before the opening of the Cox Communication lock boxes by Heartland. The issuance of the
temporary injunction will be conditioned upon the execution of a good and sufficient bond by Cox
Communication in the amount of $5,000.00.

By this order the Court is specifically finding that Cox Communication h~ stated
recognizable cause of action and demonstrated sufficiently that it h~ a probable right of recovery



Page Two
Re: Cause No. 96-555,303

upon final trial on the merits in this matter. The Court has reviewed the evidence and the law as
submitted by counsel and determined that Cox Communications will suffer imminent and
irreparable hann if this injunction is not granted. The Court is of the opinion that the loss of the
drop cable system in place in the apartment complexes in question will constitute irreparable harm.
Finally, as was implied by the forgoing sentence, the Court finds that the coaxial cable within the
apartments themselves has not become a fixture and belongs to Cox Communications. Based upon
that finding and the testimony about the difficulty in calculating damages, the Court finds that Cox
Communications has no adequate remedy at law.

The attorneys for Cox Communication will prepare the order for the Court's signature.
Since I will be out of the country next week, I have left a copy of this letter with Judge Brad
Underwood and he has been requested to sign the injunction under the provisions of Rule 330.
Please present the same to him for signature.

MKHJjbw
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SUPERIOR COURT OF THE STATE CALIFORNI~

FOR THE COUNTY OF LOS ANGELES - NORTHWEST DISTRICT

\

CASE NO.: LC 038456

ORDER GRANTING PRELIMINARY
INJUNCTION

]160

VALLEY / }
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Plaintiff,

v.

Defendants.

OPTEL, INC., a Dela~are

corporation, CENTURY QUALITY
~~NAGEMENT, INC., a Calitornia
corporation, SAM MENLO, an
individual, doing bcsiness as
ME~LO ENTERPRISES, and DOES 1
through 50, inclusive,

Tel of EAST SAN FERNANDO
L.P., a Colorado limited
partnership,

TERRY S. BIENSTOCK, ESQ. (Flo'rida
BIENSTOCK , CLARK
200 S. Biscayne Boulevard, Suite
Miami, Florida, 33131
Telephone No.: paS) 373-1100

~ttorneys for Plaintiff

ROGER W. CLARK, ESQ. (CaliCornia Bar #108982)
ROBERT D. GOLDBERG, ESQ. (Calirornia 8ar 11J7356)
BIENSTOCK & CLARK
3340 Ocean P~rk Boulevard, suite 3070
Santa Monica, California 90405
Telephone No.: (J 10) J 14-8660
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This matter carne regularly be!ore the court by way of th~

order to shaw cause ~hy a preliminary injunction should not be

issued on October 3, 1996, October 31, 1996 and November 18, 1996.

oral argument waG heard on Ootober 3, 1996 and November 18, 1996.

Alexander Wilas and Craig Varnen appeared for defendant OpTel,

Ina. on each ot these dates. Defendant Sam Menlo and century

Quality Management, Inc. appea~ed through counsel Abraham Cole~an

on October 31, 1996 and November 18, 1996, but made no appearance

on October 3, 1996. Because de!endant Sam Menlo and century

Quality Management, Inc. did not file a written opposition, these

defendants did not have standing to address the court on oral

argument on November 18, 1996. Roger Clark and Robart Goldberg,

counsel tor plaintiff TCI of East San Fernando Valley, LP.

appeared on each ot the above dates.

The court has reviewed all or the pape~s and declarations

sUbmitted in 5upport of and in opposition to the order to show

cause. The court finds, baaed upon the evidence identi!ied below,

that plaintiff is likely to sur{er greater injury trom the denial

of the injunotion than defendants are likely to suffer if it is

granted, and that plaintiff has a reasonable probability that it

will prevail on the merits, and that plaintiff will suffer

irreparable harm if injunctive relief 1s not granted.

Based upon the verified complaint on file herein and on tha

declarations of Kurt Taylor, Richard Shiba, Jerry Johnson, Thomas

Horne, William R. Cullen, Michael Burke, Edward W. Beyer, Joseph

Bonica, Heidy H. Mayen, Hamldeh Najivzadeh, Edward L. Gordon and
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Robert D. Goldberg, supplemental declarations or Kurt Taylor and

Jerry Johnson, supporting papers and oral argument of counsel,

IT IS HEREBY ORDERED tqat defendants OpTel, Inc" Sam Menlo

and Century Quality Management, Inc. and, their ofricers, agents,

servants, employees, representatives, assigns and all persons

acting in cancett ot coo~eration with them are restrained and

enjoin~d and commanded to desist, pending trial of this action,

from doing or attemptinq to do, or causing to be done, directly or

indirectly, by any meanS, methods or devices whatsoever, or by any

person or persons whomsoever, either or any or all of the

following acts:

(a) Denying Tel of EAST SAN FERNANDO VALLEY, L.P., a

Colorado limited partnetship (WTCI") access to the El

conquistador ~partmQnt& located at 15005 Sherman Way in

the city at Van NUys, California (UEl Conquistador

Apartments") tor the purpose ot operating and

maintaining its cable system and solicitatLon of

residents ot the El conquistador Apartments for cable

services;

(b) Interfering with Tel's operation and maintenance of its

internal distribution system at the El Conquistador

Apartments for the purpose of providinq cable service

to the tenants;

]
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(c) Interfering with Tells maintenance of its customBra and

solicitation of residents for its cable service at the

El Conquistador Apartments;

(d) Using, tampering with or making connections to Tcr's

cable television equipment and coaxial cables at the El

Conquistador ~~artments without authorization trom Tel; I

(s) Interruptin9 any tenant from receiving Te!'s cable

service paid directly by the tenant to Tel at the El

conquistador Apartmentsj

(f) Interfering with the ability of any resident or the

~partments tram receiving cable television service {rom

Tel; and

(g) As to Sam Menlo and century Quality Management, Inc.

only, allowin9 any other provider or cable service,

including but no~ limited to Opte1, Inc., other

franchise cable operators, and M~TV compenies to

utilize, tamper with or disconnect TCI's internal

distribution system at the E1 Conquistador Apartments.

Nothing in this order shall prevent OpTel, Inc. from

entering the El conquistador Apartments for the purpose of

removing equipment that it had previously installed, both active

and passive. In removing its equip~ent, OpTel, Inc. shall use all

reasonable care not to damage, re~cve or relocate Tells ~iring and



(

equip~ent, or i~pair the ability of Tcr to reconnect its cable

system at the E1 Conqui&tador Apartments. For example, at each

junotion box/ OpTel, Inc. shall leave sUfficient exceSQ ~iring to

allow prompt recohneotion of. TCl's cable 3ystern, and shall not cut

the wires short which would impair TCI' S reconnect ion of its caple

system at the El Conquistador Apartments.

OpTal, Inc shall not remove, relocate 6r damage a~y drop

wires, interconnection oables or junction boxes at the El

Conquistador Apartments.

This preliminary injunction order is effective immediately.

DATED: November&'~, 1995.

L£ON KAPLAN

LEON KAPLAN
LOS ANGELES SUPERIOR COURT JUDGE

5



SEt A.ttached "Service Lia tIl

PROOF OF SERVICE - 8Y FAX , U.S. MAtL

X (BY ELECTRON!C TRANSMISSION-VIA FACSIMILE) I caused All of
the pages of the above-entitled document to be sent to the indicated
recipient (s) noted on the attached "Service List" via electronic
transmission (FACSIMILE OR FAX) at the indicated facsimile number{sl.

On NOVEMBER 22 I 1996, I served the foregoing document
described as: (Proposed) ORDER GRANTING PRELIMINARY INJUNCTION; on the
interested parties in thl5 action by sending via facsimile and jy
placing true copies thereof enclosed in sealed envelopes addressed as
follows:

I deposited such envelope in the mail at Santa
The envelope was rna lled with pas taqe thereon

STATE OF C~LlrORNIA, COUNTY OF LOS ANGELES

I

(State) I declare under penalty of perjury under the laws ofl
the state of California that the above is true and,
correct.

Executed on NOVEMBER ~~, 1996 at Santa Monica, California.

x

x (BY MAIL)
Monica, California.
fUlly prepaid.

\

I am II readily famil lar" wi th the firm's pract ice 0 E co 11 eet ionl
and processinc;z correspondence tor mailing. Under that practice itl
would be deposited with u.s. postal service on that same day with
postage thereon fully prepaid at Santa Monical California in the
ordinary court of business. ! am aware that on motion of the party\
served, service is presumed invalid if postal cancellation date or

lpostage meter date is more than one day after date of deposit for,
mailing in affidavit.

I
r am employed in the county of Los Anqeles, State of Californ~a,

r am over the age o~ 18 and not a party to the within action; my
buaine~s address is that ot Bien~tock & Clark, located at 3340 Ocean
Park Boulevard, Suite 3075, Santa Monica, California 90405,
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SERVICE LIST

Tel of EAST SAN FERNANDO VALLEY, L.P.,
a Colorado limited partnership,

v.

OPTEL, INC., a Delaware corporation,
QUALITY MANAGEMENT, INC., A California corporation, SAX
individuel, doihg business as MENLO ENTERPRISES,

and D08S 1 through 50, inclusive,

SUPERIOR COURT Of THE STATE OF CALIfORNIA
FOR THE COUNTY OF LOS ANGELES, NORTHWEST DISTRICT

CASE NO.: LC 038~66

10 Our File No.: 96-6550

11
~ 12 Alexander F. Wiles, Esq.
~ § 13 Craig Varnen, Esq.
~~ IRELL & MANELLA LLP

1800 Avenue of the St~r5,fli Suite 900

.
~. ~~ 14. Lo s Anqe1e5 , CA 9006'7 - 427 6
~ Telephone: (310) 277-1010
~ ~~ 15 Facsimile: l310) 203-'7199
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.~ 17 Abraham J. Colman, Esq.

G. Forsythe aoqeaus, Esq.
18 BUCKALTER, NEMER, t!ELDS ,

YOUNGER
19 601 South Figueroa street

Suite 2400
20 Los Angeles, CA 90017-5704

Telephone: (2l3) 891-0700
21 Facsimile: (213) 896-0400
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ATTY FOR DEFENDANT,
OPTEL, INC.

ATTYS FOR DEFENDANTS,
CENTURY QUALITY MANAGEMENT,
INC. and SAM MENLO, Trustee
of the HENLO TRUST
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2

(W:TNESS EXCUSED)

* * * * *

"-1
,

3 MR. FUREY. Your honor, we just have

4 one more witness M~s. Schuler is getting

5 Mr. Schuler.

6

7

8

9

10

11

12

13

* * * * *

TODD SCHULER, having been first

14 cautioned and duly sworn to tell the truth, the

15 whole truth and nothing but the truth, testified on

16 direct examination by MR. Furey as follows:

17

18

19

Q.

A.

Q.

Please state your name, sir.

Todd Schule~.

Mr. Schuler, what is your current

20 employment?

21 A. I'm a Regional MDU technician for

22 Heartland.

23 Q. Okay. Are you responsible for

24 jnstallation actlvlties

25 A. Yes, Slr.
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